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That case was especially important because the Court refused to say that in denying 
unemployment compensation the state was merely withholding a benefit; instead it 
found that the state imposed a "burden" on religions that do not observe a Sunday 
Sabbath. The Court thus rejected the notion that government should be blind to 
religion in favor of a requirement that government find ways to accommodate religion 
by seeking alternative regulations that accomplish its purposes without imposing bur­
dens on the exercise of religion. 

Given this evolution of free exercise law since Davis, it is no longer clear that 
government interests in the "purity of marriage" would be sufficient to save antipoly­
gamy laws. It is also possible, however, that another polygamy case would be consid­
ered in the context of contraception, abortion, and other issues involving personal 
privacy-matters we will turn to in the next chapter. 

In another of its early free exercise cases, Pierce v. Society of Sisters lO (1925), the 
Court overturned a state law requiring all students to attend public school. In doing 
so, however, the Court focused on the interests not of the child but of the parents, 
"those who nurture him and direct his destiny" and therefore have the right to "prepare 
him for additional obligations." In Prince v. Massachusetts ll (1944), however, the 
Supreme Court did consider the child, agreeing that a state's interests in protecting 
children from burdensome work justified Massachusetts's law preventing parents from 
making children sell religious literature on the streets. 

The Court's strongest statement of the rights of children came in Meyer v. 
Nebraska 1z (1923), when it overturned the conviction of a teacher for giving instruc­
tion in German. The Nebraska la\v, passed in a fit of anti-German sentiment during 
World War I, forbade the teaching of "any language other than English." Noting that 
children in Plato's Republic were to be raised entirely by the state, not even knowing 
who their parents were, and that in Sparta children were educated in barracks by 
public officials "in order to submerge the individual and develop ideal citizens," the 
Court went on to emphasize the important role of the family in protecting the interests 
of children. 

The most interesting-and complex-of the free exercise cases was Wisconsin v. 
Yoder (1972). Wisconsin law required all children to be sent to school until the age of 
16. The Amish parents of two children, ages 14 and 15, refused to comply, arguing 
that the compulsory attendance law violated the free exercise clause. Chief Justice 
Burger wrote the opinion of the Court. 

On complaint of the school district administrator for the public schools, respondents 
[Mr. and Mrs. Yoder] were charged, tried, and convicted of violating the compulsory­
attendance law in Green County Court and were fined the sum of $5 each. Respon­
dents defended on the ground that the application of the compulsory-attendance law 
violated their rights under the First and Fourteenth Amendments. The trial testimony 
showed that respondents believed, in accordance with the tenets of Old Order Amish 
communities generally, that their children's attendance at high school, public or pri­
vate, was contrary to the Amish religion and way of life. . . . The State stipulated that 
respondents' religious beliefs were sincere. 

In support of their position, respondents presented as expert witnesses scholars on 
religion and education whose testimony is uncontradicted. They expressed their opin­
ions on the relationship of the Amish belief concerning school attendance to the more 
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general tenets of their religion, and described the impact that compulsory high school 
attendance could have on the continued survival of Amish communities as they exist 
in the United States today. . . . 

Amish beliefs require members of the community to make their living by farming 
or closely related activities. Broadly speaking, the Old Order Amish religion pervades 
and determines the entire mode of life of its adherents. . . . 

Amish objection to formal education beyond the eighth grade is firmly grounded 
in these central religious concepts. They object to the high school, and higher edu­
cation generally, because the values they teach are in marked variance with Amish 
values and the Amish way of life; they view secondary school education as an imper- . 
missible exposure of their children to a "worldly" influence in conflict with their be­
liefs. The high school tends to emphasize intellectual and scientific accomplishments, 
self-distinction, competitiveness, worldly success, and social life with other students. 
Amish society emphasizes informal leaming-through-doing; a life of "goodness," 
rather than a life of intellect; wisdom, rather than technical knowledge; community 
welfare, rather than competition; and separation from, rather than integration with, 
contemporary worldly society. 

Formal high school education ... takes [Amish children] away from their com­
munity, physically and emotionally, during the crucial and formative adolescent pe­
riod of life. During this period, the children must acquire Amish attitudes favoring 
manual work and self-reliance and the specific skills needed to perform the adult role 
of an Amish farmer or housewife. They must learn to enjoy physical labor. . . . And, 
at this time in life, the Amish child must also grow in his faith and his relationship to 
the Amish community if he is to be prepared to accept the heavy obligations imposed 
by adult baptism. . . . 

The Amish do not object to elementary education through the first eight grades 
as a general proposition because they agree that their children must have basic skills 
in the "three R's" in order to read the Bible, to be good farmers and citizens, and to 
be able to deal with non-Amish people when necessary in the course of daily affairs. 
They view such a basic education as acceptable because it does not significantly expose 
their children to worldly values or interfere with their development in the Amish 
community during the crucial adolescent period.... 

On the basis of such considerations, [an expert] testified that compulsory high 
school attendance could not only result in great psychological harm to Amish chil­
dren, because of the conflicts it would produce, but would also, in his opinion, ulti­
mately result in the destruction of the Old Order Amish church community as it exists 
in the United States today. . . . 

In order for Wisconsin to compel school attendance beyond the eighth grade 
against a claim that such attendance interferes with the practice of a legitimate reli­
gious belief, it must appear either that the State does not deny the free exercise of 
religious belief by its requirement, or that there is a state interest of sufficient magni­
tude to override the interest claiming protection under the Free Exercise Clause.... 

A way of life, however virtuous and admirable, may not be interposed as a barrier 
to reasonable state regulation of education if it is based on purely secular considera­
tions; to have the protection of the Religion Clauses, the claims must be rooted in 
religious belief. Although a determination of what is a "religious" belief or practice 
entitled to constitutional protection may present a most delicate question, the very 
concept of ordered liberty precludes allowing every person to make his own standards 
on matters of conduct in which society as a whole has important interests. Thus, if 
the Amish asserted their claims because of their subjective evaluation and rejection 



144 CHAPTER 6 

of the contemporary secular values accepted by the majority, much as Thoreau re­
jected the social values of his time and isolated himself at Walden Pond, their claims 
would not rest on a religious basis. Thoreau's choice was philosophical and personal 
rather than religious, and such belief does not rise to the demands of the Religion 
Clauses. 

Giving no weight to such secular considerations, however, we see that the record 
in this case abundantly supports the claim that the traditional way of life of the Amish 
is not merely a matter of personal preference, but one of deep religious conviction, 
shared by an organized group, and intimately related to daily living. That the Old 
Order Amish daily life and religious practice stem from their faith is shown by the fact 
that it is in response to their literal interpretation of the Biblical injunction from the 
Epistle of Paul to the Romans, "be not conformed to this world. . . ." . . . 

Their way of life in a church-oriented community, separated from the outside 
world and "worldly" influences, their attachment to nature and the soil, is a way 
inherently simple and uncomplicated, albeit difficult to preserve against the pressure 
to conform. Their rejection of telephones, automobiles, radios, and television, their 
mode of dress, of speech, their habits of manual work do indeed set them apart from 
much of contemporary society; these customs are both symbolic and practical. . . . 

The State advances two primary arguments in support of its system of compulsory 
education. It notes, as Thomas Jefferson pointed out early in our history, that some 
degree of education is necessary to prepare citizens to participate effectively and intel-' 
ligently in our open political system if we are to preserve freedom and independence. 
Further, education prepares individuals to be self-reliant and self-sufficient partici­
pants in society. We accept these propositions. 

However, the evidence adduced by the Amish in this case is persuasively to the 
effect that an additional one or two years of formal high school for Amish children in 
place of their long-established program of informal vocational education would do 
little to serve those interests. . .. It is one thing to say that compulsory education for 
a year or two beyond the eighth grade may be necessary when its goal is the preparation 
of the child for life in modern society as the majority live, but it is quite another if the 
goal of education be viewed as the preparation of the child for life in the separated 
agrarian community that is the keystone of the Amish faith . 

Whatever their idiosyncrasies as seen by the majority, the Amish community 
has been a highly successful social unit within our society, even if apart from the 
conventional "mainstream." Its members are productive and very law-abiding mem­
bers of society; they reject public welfare in any of its usual modern forms. . . . 

This case involves the fundamental interest of parents, as contrasted with that of 
the State, to guide the religious future and education of their children. The history 
and culture of Western civilization reflect a strong tradition of parental concern for 
the nurture and upbringing of their children. This primary role of the parents in the 
upbringing of their children is now established beyond debate as an enduring Ameri­
can tradition.... 

To be sure, the power of the parent, even when linked to a free exercise claim, 
may be subject to limitation . . . if it appears that parental decisions will jeopardize 
the health or safety of the child, or have a potential for significant social burdens. But 
in this case, the Amish have introduced persuasive evidence undermining the argu­
ments the State has advanced to support its claims in terms of the welfare of the child 
and society as a whole. 

Mr. Justice Douglas, dissenting in part.
 
The Court's analysis assumes that the only interests at stake in the case are those
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of the Amish parents on the one hand, and those of the State on the other. The 
difficulty with this approach is that, despite the Court's claim, the parents are seeking 
to vindicate not only their own free exercise claims, but also those of their high­
school-age children. . .. : 

No analysis of religious-liberty claims can take place in a vacuum. If the parents 
in this case are allowed a religious exemption, the inevitable effect is to impose the 
parents' notions of religious duty upon their children. Where the child is mature 
enough to express potentially conflicting desires, it would be an invasion of the child's 
rights to permit such an imposition without canvassing his views. . . . As the child 
has no other effective forum, it is in this litigation that his rights should be considered. 
And, if an Amish child desires to attend high school, and is mature enough to have 
that desire respected, the State may well be able to override the parents' religiously 
motivated objections. 

This issue has never been squarely presented before today. Our opinions are full 
of talk about the power of the parents over the child's education. . . . And we have in 
the past analyzed similar conflicts between parent and State with little regard for the 
views of the child. . . . Recent cases, however, have clearly held that the children 
themselves have constitutionally protectible interests. 

These children are "persons" within the meaning of the Bill of Rights.... While 
the parents, absent dissent, nonnally speak for the entire family, the education of the 
child is a matter on which the child will often have decided views. He may want to 
be a pianist or an astronaut or an oceanographer. To do so he will have to break from 
the Amish tradition. . . . 

If a parent keeps his child out of school beyond the grade school, then the child 
will be forever barred from entry into the new and amazing world of diversity that we 
have today.... 

[In the polygamy cases,] action which the Court deemed to be antisocial could· 
be punished even though it was grounded on deeply held and sincere religious convic­
tions. What we do today, at least in this respect, opens the way to give organized 
religion a broader base than it has ever enjoyed; and it even promises that in time 
Reynolds will be overruled. 

In another way, however, the Court retreats when in reference to Henry Thoreau 
it says his "choice was philosophical and personal rather than religious, and such belief 
does not rise to the demands of the Religion Clauses." That is contrary to what we 
held in United States v. Seeger, where we were concerned with the meaning of the 
words "religious training and belief' in the Selective Service Act, which were the basis 
of many conscientious objector claims. We said: "Within that phrase would come all 
sincere religious beliefs which are based upon a power or being, or upon a faith, to 
which all else is subordinate or upon which all else is ultimately dependent. The test 
might be stated in these words: A sincere and meaningful belief which occupies in the 
life of its possessor a place parallel to that filled by the God of those admittedly quali­
fying for the exemption comes within the statutory definition. This construction 
avoids imputing to Congress an intent to classify different religious beliefs, exempting 
some and excluding others, and is in accord with the well-established congressional 
policy of equal treatment for those whose opposition to service is grounded in their 
religious tenets." 

Welsh v. United States was in the same vein.... 
The essence of Welsh's philosophy, on the basis of which we held he was entitled 

to an exemption, was in these words: "I believe that human life is valuable in and of 
itself; in its living: therefore I will not injure or kill another human being. This belief 
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(and the corresponding 'duty' to abstain from violence toward another person) is not 
'superior to those arising from any human relation.' On the contrary: it is essential to 
every human relation. I cannot, therefore, conscientiously comply with the Govern­
ment's insistence that I assume duties which I feel are immoral and totally repugnant." 

I adhere to these exalted views of "religion" and see no acceptable alternative to 
them now that we have become a Nation of many religions and sects, representing all 
of the diversities of the human race. 13 

The differences between the majority opinion here and the creche case are strik­
ing. As Justice Burger saw it, the fundamental issue in Yoder is the right of parents to 
guide the religious future and education of children, a right he says is "established 
beyond debate as an enduring American tradition." Wisconsin responded by stressing 
the interests of the children that are at stake: their ability to participate in the political 
process and their need to be prepared to become full-fledged members of society. 
Burger responds by emphasizing that the education that Amish children receive is 
sufficient to prepare them for Amish life and that the Amish are a "productive and 
law-abiding community" that rejects welfare. Justice Douglas's dissent stresses that 
there are three, not two, sets of interests here. Not only must the parents and the state 
be heard but also the children, and only one of them testified in the trial, though she 
said that she was opposed to public education. Nobody doubts that children are per­
sons and that they have (some) constitutional rights. Specifically, Douglas worries that 
these young people will be "forever barred from entry into the new and amazing world 
of diversity that we have today." 

The triangle of interests in this case of parents, children, and the general society 
(represented by the state) lie at the heart of the Yoder debate. I'" But what, exactly, are 
those interests? Obviously the society as a whole, represented by Wisconsin, needs to 
have citizens who are law abiding, self-sufficient, and able to participate in the pro­
cesses of general self-government. The Amish system of education meets the first two 
requirements, but the third only partly. An understanding of the outside world, which 
includes complex national and international issues, is difficult at best without at least 
a high school education. Yet even illiteracy is not sufficient reason to deny people the 
right to vote, and Old Order Amish children are not illiterate. Furthermore, although 
it is difficult to participate in politics without some understanding of complicated 
national and international issues, the Amish believe they should reject such worldly 
concerns. 

The Amish parents have two interests at stake here. First, they care deeply about 
their children, and how children are socialized and educated profoundly affects them 
now and in the future. They do not want their children to attend public secondary 
school because it threatens to lure children away from them and from traditional 
Amish life and because they believe it does not offer the best education for their 
children. Second, like many other people, the Amish wish to perpetuate their com­
munity and way of life. The right to raise children as Catholic, Jews, or Old Order 
Amish is essential if minority religious communities are to be maintained. 

Other considerations also suggest allowing control over raising children to remain 
with parents. One claim is that doing so serves the child's interests better than state 
control, for two reasons. Parents typically care more for the interests of their children 
than do strangers, including government employees. Furthermore, childrens need for 
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affection is better satisfied in the context of family life and parental upbringing than 
in a public institution. A second argument is similar to one considered in an earlier 
section. There is danger from state power if the government is allowed to take and 
raise children. The family, like the church, can provide a counterbalance to govern­
mental power. 

It has also been suggested that the fact of reproduction gives parents the right to 
control the upbringing of their children. IS But this argument seems wrong, for the 
reason that children, unlike other biological products, are people. Adults can sell or 
destroy their blood, for example, without raising the same moral or legal questions as 
sale or murder of children. We also make no distinction, legally or morally, between 
the rights of biological parents and of those who adopt children, as we presumably 
would if biological reproduction were an important part of parental authority. 

Despite the difficulties with the last argument, we are still left with a range of 
factors supporting the claim that children are best raised by parents: parents have im­
portant interests at stake, including the perpetuation of their communities; parents do 
a better job of raising them; and there are political advantages to strong, independent 
families rather than state-controlled nurseries. Not all these arguments seem strong, 
however: that parents are better at raising children is at best only a generalization with 
many exceptions, and the political advantages of having independent families could 
survive modest regulation, including mandatory schooling until age 16. So the key 
claim is the one stressing the interests of the parents in perpetuating their religious 
tradition and community. But does that dictate how Yoder should be decided? The 
answer depends on how one thinks about the importance of protecting religious com­
munities, how one views the rights of children, and, most basically, how one sees the 
purpose of government. 

Justice Burger's opinion seems to show sympathy for federalism. Wisconsin can­
not, he says, require high school education when doing so would have the effect of 
undermining the Amish religion. Such mandatory school attendance would violate 
the ideal of neutrality. Living and studying in the outside world foster religious skep­
ticism and encourage children to pursue the alternative ways of life they encounter in 
the classroom and among fellow students. It's not that the Amish want to maintain 
ignorance for its own sake; rather, to survive, the Amish must teach children a sense 
of identity with the community and a commitment to its values at an early age, away 
from influences of the outside world. 

That federalist reading of the opinion misses two other points Burger stresses, 
however. Justice Burger paints a picture of Amish life as a simple, happy one. Not just 
any religion, he says, can expect to have so much weight given to its free exercise 
claim, for it seems to have mattered to Justice Burger what Amish values are and what 
the Amish community stands for, as well as the fact that the Amish are law abiding 
and rarely need welfare. Partly because they represent a way of life that he found 
appealing, the state should not interfere. 

Nor is it clear on a federalist reading why Burger would distinguish genuinely 
religious beliefs from Thoreau's "subjective evaluation and rejection of the contem­
porary secular values accepted by the majority," which are based on the "philosophical 
and personal rather than religious." Why should only views that fit the majority's con­
ception of religion be protected by free exercise, leaving the Amish protected but not 
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the conception of the good held by philosophers like Thoreau? Again Justice Burger 
seems to qualify his apparent federalist commitment. And these republican themes in 
Burger's opinion square, of course, with the fondness for Christianity he manifested 
in the creche case. 

Justice Burger also never really answers the federalist charge that there may be 
Amish children who, if given the alternative, would eventually choose a very different 
life. Burger's observation that the practical training and good work habits would be 
useful in seeking work elsewhere does not take seriously the coercive aspects of Amish 
life. 

Justice Douglas's dissent also shows the crosscurrents of federalism and republi­
canism that lie under the surface in Yoder. On one hand, he suggests that the children 
should be consulted and so takes a step toward the federalist ideal of protecting indi­
vidual rights and autonomy. Federalists will tend to see education as a way to develop 
critical powers and acquire a broad knowledge of the world and its variety; it's a nec­
essary part of the emphasis on individual freedom and choice. Education can provide 
the means to learn who we want to be and to express our nature as free and rational 
persons. From the federalist perspective, Burger's opinion seems to ignore Amish chil­
dren's right to learn enough about the world for them freely to consent-or not-to 
remain with the Old Order Amish. Education develops in children the ability to make 
informed choices among different conceptions of the good life, and so the Amish 
elders' desire to keep the children out of high school looks like a violation of their 
liberty. Choices made in ignorance of the alternative are not fully free. 

On the other hand, if we shift the focus away from the children to the Amish 
community, Douglas's view appears more republican. By allowing the state to mandate 
school attendance, he would permit government to undermine the Amish conception 
of the good in favor of a more "modern" way of life. So whereas from the perspective 
of the children Douglas may seem to be in tune with Federalists, like Burger's his 
opinion also bears the imprint of the opposing view. 

Unlike many other cases, Yoder does not present a clear line between Federalists 
and Republicans. Justice Burger shows sympathy with Federalists by protecting the 
Amish from the state, yet backs away from neutrality by stressing the merits he sees in 
the Amish way of life. Douglas's opinion also shows the same strains. His federalist 
emphasis on the autonomy and rights of children is in tension with a republican 
willingness to violate neutrality and allow mandatory school attendance. 

Yoder is interesting in another way, for it poses a challenge to the practicability of 
federalism's ideal of neutrality. Indeed, Yoder suggests that it may not be possible for 
education ever to be really neutral among different conceptions of the good life and 
that tolerance may be just a cover for the dominant ideology. In fact, this argument 
goes, all education, including the secular one that Wisconsin proposed, teaches some 
values over others, forecloses some options and encourages others. The state's educa­
tion will emphasize competition, acquisition of wealth, secular world views, and in­
tellectuality, whereas the Amish emphasizes cooperation, lack of concern for material 
goods, a religious world vie\v, and the importance of physical rather than intellectual 
labor. This argument is critical not only for the Yoder case but also for the larger debate 
between Federalists and Republicans, for it attacks federalism at its heart-the com­
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mibnent to neutrality-by claiming that neutrality is an impossible goal. We will look 
at that charge in the next section. 

In addition to these deep and familiar disagreements about the purposes and limits 
of government, Yoder also poses the question of how "religion" should be understood. 
Justice Burger defines the term narrowly, limiting the religion clauses to traditional, 
organized, and familiar religions. But as Justice Douglas says, the Court has already 
rejected that path in other areas such as conscientious objection. Christian fundamen­
talists also raised the question of how to understand the concept of religion used in the 
two clauses by charging that public education establishes the religion of "secular hu­
manism." From their perspective, teaching evolution and other aspects of modern 
science not only conflicts with their religious views but also violates the establishment 
clause. 

Both these issues-the definition of religion and the possibility of neutrality­
were confronted squarely in a 1987 Alabama case, Smith v. Board of School Commis­
sioners of Mobile CountY,16 which gained national attention when a federal judge 
agreed with religious fundamentalists that secular humanism is the established religion 
of the public schools. 

Establishment Revisited:
 
Secular Humanism and the Ideal of Neutrality
 

In Yoder, Justice Burger describes the task of deciding which beliefs are to count as 
"religious" as a "most delicate question." The Old Order Amish sect qualifies, he said, 
because its members have a deep conviction, it is an organized group, and its beliefs 
are intimately related to daily living. He also mentions the Amish commitment to the 
Bible. Justice Douglas, however, emphasized that recent cases have expanded the def­
inition of religion beyond the Judeo-Christian one offered a century ago in the polyg­
amy case, Davis, v. Beason (1890). 

In Davis the Court defined religion narrowly, in terms of a person's "relations to 
his Creator, and to the obligations they impose of reverence for his being and charac­
ter, and of obedience to his will." But the requirement of belief in a supernatural being 
has since been rejected by the Court. Justice Black listed examples of religions that do 
not assert the existence of a God in Torasco v. Watkins (1961): '~mong religions in 
this country which do not teach what would generally be considered a belief in the 
existence of God are Buddhism, Taoism, ethical culture, Secular Humanism, and 
others." 17 

The Court later explained its definition when it interpreted congressional statutes 
excusing conscientious objectors from military service. There the court held that as 
long as a belief occupies a "place in the life of its possessor paralleled to that filled by 
the orthodox belief in God" the believer qualifies for the exemption. 18 In a later case, 
Welsh v. United Statesl9 (1972), the Court explicitly stated that "beliefs which are 
purely ethical or moral in source and content" can occupy the same position as theistic 
ones and thereby entitle a person to conscientious-objector status. 

One reason the definition of religion has been broadened is that the United States 
has become a more diverse nation in the past century. Today there are something like 
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humanism. The state need not, as Judge Hand suggested, provide equal time for reli­
gion; it must maintain a separation between itself and religion. Alabama's textbooks, 
it said, are compatible with the state's responsibility to "pursue a course of complete 
neutrality toward religion." I hope it is apparent by no\v, however, that the issues are 
not quite so simple as the court of appeals suggested. 

Absolute neutrality is a goal of Federalists, though it is impossible to achieve in 
practice. Allowing children to attend private schools or to learn at home can help, but 
not all parents can afford the time or money, and a system allowing parents to send 
children to private school at taxpayers' expense could seriously damage public educa­
tion and create the appearance of governmental advocacy. Other possibilities, such as 
giving parents the opportunity to have their children opt out of the offending curric­
ulum, might also help, although the Courts have recently rejected such a plan in 
Tennessee. 28 But some compromise between neutrality and other values is inevitable. 


